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Introduction

tl.J On December 3, 1997, Jack Whitehouse f i led a Human Right.s Corrrplaint with thc Ytrkon
I' luman Rights Comnrission al leging that the Covernment ol 'Yukon discriminatccl ugl inst
him on the prohibitcd grounds of ancestry and religion by failing to consider Mr.
Wbitehousc's cultural and religious duties in the ir intclpretation and application of
Articlc 24-06 r'rf the Collective Agrcenre nt.

I2.l On Octobet 27, 1999, thc Yr.rkon Hunran Rights Comrnission reqr.rested that the Yukon
lluman Rights Board of Adjudication der;ide the tnattur- The Board gave Dotice and ser a
hearing date fcrr Novenrber 20 - 24,2OO0.

13.:l The hearing was hefcl on Novetnlrcr 2O to22,2000. The lrearing was then adjourned until
Decenrber I I, 2000. Tltc Comnrission and the Government of Yukon provided writre n
Mguments to the Board prior to thc closing arguments on Dcccmbcr I l, 20CD-

i4.l On December I l, 2000, aftcr hcaring the final argumenrs of fie Cornplainant, rhe
Commission and thc Govemrnent of Yukon, the Board delivcrcd ttn oreil deci.sion as
fol lows:

l. On the issue ofjurisdiction the Board reserued judgcment pending these writrcn
rea.sens fbr decision.

2. However. on the issue of prim.ct.fac'ie discrinrination, the Board found rhar the
Government of Yukon dicl not discriminate against Mr. Whitchouse by failing to
grant Special Leave to thc cornplainant under Articlc 24.06 of the Collective
Agteenrent.

3. On the issue of accomrlodittion. the Board tound that everr if the Bonrcl was
wreng, and thcro was a disr:riminartion, the Covcmment of Yukqrn did fulfill their
duty to accommodatc the Complainant by allowing Mr. Whitehouse to tuke tlre
timc olT without penalty as vacarion leuvc, comp. tinre, or as leave withor,rt pav.

4. The Board found tlrat sincc thcrc was no discrimination, thcre was no need to
determine thc issrrc of rcmedy,

Factual Background

t.5 I Mr'. Whitehou.sc is currently employed by the Respondent ilt lhe Whitehorsc Correctional
Facility tnd has workecl at the Corrcctional Facility sincel987.

16,I Mr. Whirehouse is a First Nation pcrson ol 'Tr ' t :nclek I lweclr ' in onccstry. ln Apri l  tnd
May of ,997, thc Tr'onclck Hwech'in Hun Nation wils eng'd€led in thcir f inir l  lancl
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selections rurcler thtl Yr"rkuu ltnd clairtt negotiation process, The lrrncl sclections al'l'ecting
Mr. Whitehelrse were conrpleted c.rn May 15, 199'1.

t7.] Since Mr. WhitehoLrse wils the elde.st fanrily menrber living near.Daw.son, he fclt hc had
an obligation to personally rcscarclt and attend the land claim mc'etirrgs to ensure that (he
tanrily's traditional letnds were protected. The lands were used and occupied by the
Tr'ondek Hwech'in for hundreds r:f years and included known tamily grave sites. The
t'amilyrs lands were identit ied as S-l6l in t lre Innd clairn ncgoti l l t ions.

t8.] In panicular, Mr. Wtritehcruse was concerned that the federal and territorial govelnment
would prioritize developnrents and third party intele.sts over the hundrcds of years ol
Tr 'ondekHwech' inuseandthehis tor ica l  fami ly 'soccupat ionof  S-161.  Par tsof  the
fanrily's lands were being used a.s acan)pgroundforseasonal workcrs sincc at lea.st 1995.

t9.] Mr. Whitehouse's concerns wcre validatecl over the years by several examples of
developments and land allocation.s to third panios. Two examples that disturbed Mr.
Whitehorrse were the Yukon River Bridge developmcnt plans in 1994 and the four
proposed outhouses for seasonal workers in 1996. Both of those development plans were
on S-l6l and specifically acknowleclgccl the tanrily's grave site in (hcir rcpofts but
nonetheless recemlncnclcd thc dcvelopment,

tl0.] In addition, Mr. Whitehouse telt that the f-ederal govcrnmcnt scemed to be more
concerned about protecting a federal lease to Mr. Reinrnuth on n portiorr of S- l6 | than
addre"ssing the outstanding concems of the First Nation.

Itl ] Furthennore, on Septerrrber 12, 1995, over tlre speciflc ob.jcction of Mr. Whitehouse arrd
the Tr'ondek I'Iwech'jn First Natiotr, the Yukon Land Application Review Conrmittee,
granted a lease tor a canrpground over S-16l- Latcr, as part of the final lancl selection
process irr May, 1997, Mr. Whitehouse's fiurrily agrccd to tirke over the campgrourld lease
tbr at least seven years in ordcr to scclrre the lands. Mr. Whitehouse testified that taking
over the lease has bccn a burdcn on his farnily nnd has co$t them thousand.s of clollars,

I l2,l Theretbre, in April arnd May of 1997, givcn Mr. Whitehouse's concerns with the
negotiations, erncl $ince a t'inal land selection was expectccl, Mr. Whitehouse felt he had no
choice but to attend the larrd claitn rneetings. A tlnal land selection agreenrent was
concluded on May 15, 199'7, rrnd any lands not included in the.selection wor.rld havc been
lost forever.

I l3,l In order to prepal'e fcrr and attend the land selectit:n meetings, Mr. Whitchousc clid not
uttend wr.rrk for a periocl of time prior to May 15, 1997, whcn thc tlnal land selection
agteelncnt was conrplctcd. Following May t5, 1997, Mr. Whitehouse did trot attcrtd
wctrk cluc to the stre.ss he t'elt cluring tbe negr-ltiation proccs.s. In totiil Mr. Whitchouse rlicl
not uttencl wolk fbr 3l clnys. Thc shifts that Mr. Whitchqrr-rse <l id not work were :
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Apr i l  16.  18.21 (presuntat r ly  hc workcd on Apr i l  17,19 uncl  20)
Apri l  25 - Muy I
May6 -  l 2
Mity 16'??
May 26 - June 2

[14.] On May 13, 1997, Mr. Whitehouse .subnritted seven Application tbr Leave F'orms
rcqtlesting Special Leatve for the .j I days abscnt from work. In particr-rlar, Mr,
Whitehouse asked irr aclvance tbr Spccial Lcave for the weeks ol'May 16 - 22 ancl Mav 3(i
- June 2, 1997, dtre to stress. In fact, on Mtty 6, lt)97, Mr. Whitehouse obilinecl a note
from his physician wltich stated, "The above has been involved with a lot r.:f stressf'ul
situations. I would rccommend his request fbr tirne off (be ir holiday pr stress leave)".

Ll5.J Mr. Whitehouse was asked to provide a reason for hi.s Applications for Special l-l:rrve.
However, Mr. Whitehouse did not rcquest tirne off for .stress teave, On Juty 20, lgg7,
Mr. Whitehouse provided reasons as fbllows:

All ul thcsc spccial lcavc lilrm$ are for lhe samc fcason. This rcason heing to
rescarch find docunrr:nts. object to and approch [sic] rhc Gov't of the Yukon tbr
having leascd out our Nutivc Gruve$ - an<l larrd to tlre City of Dawson. This
extluordinary evcnt wils cuuscd by Gov't of YukOn, I wil l tr lk 1o who ever oll
this n'latter and slrow proof of what hoppcncd.

[6.] Special l-eave is providcd ttnder Article 24.06 of the Collective Bcrrguining Agreenrcnt
between the Governmcnt oF Yukon and the Public Service Alliance of Carrada. Articlc
24.(16 provides as fbllow.s:

At thc di-scrction r)f thc E,rnploycr, spcciul lcitvc wirh p,ry rnity trc gruntud whcn
circumstorrccs not dlrectly altri l ,utablc ttt ihc rcgular cm1:loyee pt'cvcnt his/hcr
ru'porting lrlr cluty.

[ 17.] Mr. Whitehouse testiflccl that he clict not apply for sick lcnve provided tbr in Articlc 25 of
the Collective Agrccmcnt becatuse he did not think hc wirs.sick, despite rhe lerrer trorn his
doctor datcd May 6, 1997. At the tinre of applying for Special Lerve, Mr. Whirchouse
hud accumr-rlirted nearly 29 Special Lcavc clays uvailable to hinr,

[ l8.] On Augu.sl 6, 1997, fbl lowing el conver.sution with Mr. Whitehouse, Michael McBricle,
the Staff Rclatittns Advisor of the Public Service Corun:ission, wrotc Mr. Whitc-house
confirming thaL Mr. Whitehouse's Application lbr Special Lcavc was denied because lic
wn$ rret actually pt'sventcd frttnr reporting for worlc.

|9.1 Mr. McUride te.stificcl that wlrilct the Puhlic Service Conrmission arrprecialecl that the
mi.rttcr was t l l ' - thc utrnost importattcc to Mr, Whitchouse, Spcciul Leave undcr Art icle
24.06 is i trtencled tbr special circutnstrnr:e".s that actually physical ly prohibir an erlFrloycc
l'r0l'r'l i.rttcncl i n g work.

+  E . '  4 C
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the Putrl ic Sc:rvice
leave, conrp t ime.
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[?0,1 Mr'.  WhirchoLrse was pt.rt cl i .scipl ined fbr rnissing work in uny way, ancl
Corrrmission ofl'ercd to ullolv Mr. Whitchou.se the tinre off irs vilcirtion
or as lcave without pay in an atternpt to irccorllfirodrrte hirn.

t2l- l  Mr. Whiteholrse dicl disclt.ss the denial of his Spccial Lenve application wirh his union
rePre'\entative, hut did not tile a grievitnce under the terms of the Collct:tivs- Agreement.

Releyant Legislative and Contr-ectual Provisions

122.1 The Yukon Human Rights proviclcs in part:

OtrjecLg
l. ( | ) The ob-iccts oi this Act arc

(a) Trr f'urthcr in thc Yukon thc puhlic poliuy tha( cvcry irrrJivirluirl is t'rcc and ccluul in
dignity an<J rights

(h) to discourag€ arrd elirninatc discriminarion
(c) lQ protnote recogll i l ion ol'thc inhcrcnt dignity and worth of rhr: cquul and inalicnable

rigltts of all memtrers ol 'thc hurnan fanrily, thesc bcing thc principles untlcrtying tlru
Cartarliat Charter cf Rights aul Freedonr.s arrd the IJtit,ercal Dec,laratiort oJ Httnnn
Rigltts and tltlrer solerrtn urtdertakins.s, in(crnutional and national. which Crrnadd honors,

Prohibited Grounds
6. lt is discriminatiotr le trcat any intl ividual or grc,up unfavorahly on any of the followirru grouncls:

(;r) anccs(ry, inclucling color ol race,

(d) rcligion or crccd, or religious belicf. rcligior.r$ associlt ion. or religious activity

Prohibitcrl f)iscrimina tion
L No pcrs<rn sherll r. l iscrirninatc

(b) itt cotrnectiort wilh any uspccl of cnrploymcnt o' ' i lpl)l ication l irr cmploynrenr.

(c) itr crltttreclion with dny nspcct of me'mbcrship irr or rcprcsgntation by uny rracle url iorr,
I lade associtt ion, occupulionul assr:cialion. or prolbssionul as.+rrciation,

Reasrlrtablc cause
9. lt i .q not discrinrinrtt ion i l ' lrcutntent is basecl on

(a) rcus(lnahlc 1L:quircrr$-nl5 or qualit icatiolts for thc cmploymcnl.

(d) othcr lhctors *stahlishing rcasonablc cru.ss l i ir rhc discrinrinatiorr.

Corrrlllnints
19,( l) Atty lrer.son txtl icving thi,rt thcrc has hcun a contr2lvcr)tion ol'r.hc Act ugainst hirl or' lrcr'nruy

uornplriu to thc conlmission whu shall invcstig(rLc thc crlnrploirrr unlcs.s

(a) thu cttrtt;thint is hcyrrntl thc.iurisclictiorr t l l  thc curlrrrrission

t23.] Section 77 of the Public Service Sti l i [  Reli l t ions Act provicle.s. in plrt,  as tol lows:

Pagc --5-
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71 .(l) Whcrc lnv crrrploycu l l.cls hirn.sclt ' to hc aggliuvcrl

(a) l ly rhc irrrcrptcti l l i(rn ru upplicutit.)n in rcspcct ol 'hinr ol '

i l  plovisioo ()l ' i ln Act. or ul 'r i rcgulatir.rn. hylow, clircction or crthcr instrurlunt
rnatjs or issuccl by thc cnrploycr, rlealirrg wi(h tcrnts antj uonrlir iuns ol'
cmploynrent. or

(i i) a Provi.siorl of a collcutivc agrocmcnr or an arhitral awarcl. or,

(11) as i l rcstl lt ul 'any ctccurruncc or nrattcr aftccting his ternts anrJ con<Jitions ol'crnplr)yrrru,nr
()thcr lhln c provision dc.scrihcd irr clau.se (aXi) or (irXii)

ln rcspccl crf no administrotive proccdure l i lr rc.drcss is proviclctl in or under un Acr, he is crrtit lcs,
sutrjcct [() sttctir)n (?), to present t l 're grievance at cach of thc lc:vels. up t() unrl incltrding thc I ' inal
lcvcl. in thu gricvance proccss provicled tbr hy this Act,

An cmploycc is nt>t entit lcd to present any gr' icvarrce rclating to thu inrc:rprcrarien or applicutign in
resp$ct 0l 'him of a provi.siorr of a Co[lective agreemen( Or an arbitral swurd unlc.ss he lras thc
upproval of ond is rcprcscntud by lhe bargalning agcnt fbr thc trargaining unit rr.r whiclr the
collcctivc agrccmcnt ttr arhitral awarcl applics, er any grievilncc rclating to uny uction lak€tr
pt r rsuar) t iuaninstntct ion, tJ i r r :c t ion() r rcgulat iongivenotu ' tadeas<lescr ihcdinsecr ion 100,

L24.1 The Collectivc Agrccrnent between lhe Government of Yukon and the Public Service
All iance of Cannda provides in part:

ARTICI,E 24 - SPBCIAL LEAVI;

?4.0 |
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( i )

(2)

24.06

28.04

( l) A re-tulAr errrqtloycc, othcr th6n un cmpkrycc who is on rctir ir)g lei. lvc pursuanr ro Arricle
?5,04, shall be cr'cditcd with si* (6) tJuys spccial lcave credits trporr cornrncnccmcnr ol
his/lut' l ' irst ycar rlf servicu and upon commcnccmcnt of €ach c(rrrt inuuus yr:ur ol 'scrvicc
thcrcatlcr up to a rl) i lxirl)urn rrf thirty (30) duys.

At thc di$crcliorr of thc limploycr, spccial lcavc with pay Ini{y hc grunrcd wherr
citcurl)starrc'cs not dirsclly attrihutahle to lhc regttletr 'cmploycc prcvcnl his/her rcporting
lctr dury.

Suhject to ancl 0s pr'ovit lcd in Scctiun 77 r)l ' thc Yukon Public Svrviuc Slull 'Rclations
Acl, an trtrtploycc who l 'ucls that hr:/shc: has hccn (reatecl trnjustly (rr considurs
hirnscll ' /hcrscll ' irggricvcd hy i lny action or l irck of action by tfru Ernploycr, is urrtit lcrl to
prc.scnt u gricvnncc itr lhe matrnct' l t lc.scr' ibcd irr Clau.sc ?ll-O2. cxcepl thi. lt whcrc thcrc is
unolhcr l( l lninistrativc proccdur'c pruvitlcd by er unr,lcr irny othcr At't to rlunl wirh his/hcr
spr:cil'ic uorttplainl., sr.rch prtrccdurc n'lust hc lirllqrwecl.

Pagc -6-
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Issues

125I Thcre were four issues ptesr:tttcd to thc Boarcl firr cjctcnninurit)n

I
l _ Does the Board have jurisdict ion to heat' this Cornplaint whcn rhe Complainant

did not pursue a gricvance under the ri_uhts granted him pursuant to rhe
Agreement?

ff .so, has itprirn.aftrc: l<r casc of cl iscrirnination been mudeout by the Conrptainarrr?

lf so, het.s thc Rc.sponclent conrpliecl with their duty to acconllnoclltc thc'
Complainant?

If not, what is the appropriate rcnrccly?4.

Analy.si.s

Jurisdiction

[?6,] The Respondent submitted that the Board should cfccline jurisdiction ro hearr tlris
complaint as it is an i.ssue to be sfrictly ctccidecl under the Cotlective Agreement and tlrc
Board is not the proper forum to hear and dccidc this cornplaint of denial of Special
Lenve.

t27.1 On December I I .2000, the.Boarcl rcserved judgement on rhis i.ssue. However, afrer
considerattion and review, the Board t'inrts that in sonre crscs the Bonrcl will have
.iurisdiction to hear conrplaints thilt rl)ay arise under thc Collcctivc Agreenrent.

[28,] The Board accepts the Comnrission's subnrission, citing Cadillac Fuirvieyv Corp. Lttl. v,
Sctsktttc'hewun (Hwnrm llighrs Contn.) 3l C,H.R.R.Dl101(Sask. Q.ts.) ar pras. 14, l5:

Hunratr rights arc nx)rc thart just stittutury rights, Tfruy arc l 'undurrrcntul, c;uasi-consrilrrt ional
rights which embrxly fundarr'rcnlal valrrcs and puhlic policy... Morcover, lruman rights :rr(r not
Privale rigltts, trtrt puhlic r ' ighrs which constitutu f 'und{rncntal puhlic pr:l icy. For this rcrrsor),
parties i ltc n()l oble to c(rntnlst (rut ol 'hurnan rights provision.s.... Conrl:rloinls urxJcr thc Corlu all 'cct
l l o ton l yp r i v l t cE rn t l ccun t t r r r i c : r i - sh t . s ,hu thumln r i gh t swh icha reo fau r r i c ;ue r l a tu rc - ' f hcyn rc
lirndumcntrrl, quasi-constitutiorrul rights which umtrrxly public policy lrnrl n:l lcct thc hn>actcr
puhlic inturcst.

l?9,1 The Board trntls th:.rl even tlrough an enrployee is borrrrd by thc lerms of the Collective
Agreenrent, att etnployce rl)ust.still possess birsic humrn rights as providecl tbr unclcr tlre
Yrrkon Hurnan Rights Act. An enrployer and cr:rployec cilnnor contract out hunran ri-sl'rts
hy entering itrto i t  col lectivc i t-grccnlt: i l t .  The provisions of t lre col lcc(ive i . lgrccrr)ent ernd
tltu- Puhlic Scrrvice Stir l- f  Relatioris Act nlust be sulr. iect to thc Hrrnl,crn Rights Rct.

*  E i  1 5

7 .

3 ,
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[ ]0.1 Furttrcrmore, i t  is the Ytrkon Flurman Rights Boar'd of Adjudication that is rcsponsitr le fbr
deterntining whcthcr thc human l ights o1'eniployees are bc' ing re.spccted. An adjucl icator
under the Public Service Stuff l telat ions Act is not in the posit ion to clerennine if  an
elrrploycr is rc'spc'ctirrg the hr.rrrtan rights of an cnrployee rrndclrthc tcnns ol'thecollective
ergreement-

[31.J ln fhct, thc Collective Agreement i tselIrecognizes that other legislarion rrr iry take
pre'cedence over the Agreement. Article 78,04 of the Collective A6greement says:

Suhjcct to and as providcd irr Scction ?7 trf the Yukon Puhlis .Scrvicc Sralf Relations Act, an
cmployee.wlro l-cel-s that hc/shc has bcr.:n trdatcd uniustly orconsidcrs himscllTherself aggricvccl hy
any uction or lack of actiott hy thc Enploysr. is cntirlcd to pru$cnt a gricvance in the rrrarrncr
prescribcd in Clausc 211.02. exc'ept that where there is another orlrninistrativc proccdure
provided by or under any other Act to deal with lriVltcrspecific'complaint, such procedure
musl he lirllowed.

[empharsi.s addedJ

t32.J Therefcrre, if an employee feels arrr employer has violared the Yukon Flunran Rights Act in
their npplication of a collective agl€ement, an cmployee miry choo;e rrot to grieve pnder
the collective agreement and may tile a l'ntman righr.s cornplaint.

[33.] Finally, the Board note.s, without decicling on thc issuc, thert the i.ssue ofjurisdiction in
the Yukon Human Rights Act and Regulatiort.s mrrybc an issue deterrnined by the
Cornntission. Section l9 of the Act prcvicles:

19, Any pcrson tleliuving thnt lhcrc has hcen fl contravcntion uf t lr is Act aguinst him or hcr rnay
colrl l) l i t in t() thc somrnission who shall irrvestigiltr: { lre corrrpl(rint unlcss

(rt) thc cornpli l int is bcy<lnd thc jurisdictir ln ol 'the c()rnmission

134.1 Oncc thc cornmission deternrines it has juliscliction and rcqucsts the boarcl to deterrnine ir
corrrplaint, the jurisdiction of the L'roard rrtfly hc limited by section 8 of the Regulurions,
which provides:

8.(l) Having rr:ceivccl I 'r 'om thc Corttrtt ission l rcqucst thut a complain( be clecitled hy a hourd
crf r.rd.iuclicatiun. the Chiuf Adjudisutor shErll li.rrthwith cstablish a hoaftl of adjudicution ttr

' (lccidc thc colttplaint and shall givc thc Cornmission, thr: contpltrinant. and the rcspr.urrlurt
at lci;tsl 30 duys ntrLicc of when thc.hoard wil l hcar l l 'rc cornpluint.

t3.5-l 
'l 'hus, 

alr crrrployer rl)ay have to dispr-rte the juristliction of the conrmis.sion te investigirtc a
cofitplaint if they fecf that tlre conrnrissiorr does not have jr.rrisdiction.

t36,1 ln corrclusion, the Btlrrcl f incls t lrat i t  cloes lt tvc.jurisdict ion to cleLcrnri lre whcthcror nt)[
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lhere was a discrit t i ination in the applicnti t)n ol ' the (klJlectivc ngrccrr)cnt,
ncrtwithstanding the f'act that the complainant did nor file a grie v:rncc under the tcrms of
the Collective Agrecmcrrt.

Di.scrimination

t37,1 As .stated in our r>ral decision on Decbmtrer I1,2000, the Board has deterrnined that t
prirnet.fctcia c:rse of cliscrirnination has not bcen rnade ugainsr rhe Respondent.

t38.1 The Cornplainant allcgcs that the rcspondent employer "failed, and conr.inucs ro faril, to
recognize and consider rny culturarl amd religious dutie.s as a First Nation elder when llrey
interTreted and applicd Arricle 24.06 to my reqlresr."

[39-] As.stated above, Aniclc 24.06 of the Collective Agreement provides

24.06 At thc discrction of the Etnployer, specid lcrrvc wirh pay may Lre granred whcn
circumstances not dircctly attributable to the regular cmployce prevcrlt his/her r.eporting
lbr duty.

t40.:l Thc Board notes that the Com.missiott limited rhcir submission to a claim of
discrinrintttion to the dates tirorn April 16, 1997 trntil May 16, 1997. Tlre Conrrnission
subrnitted that tbr the period frorn May l7 until June 2, 1997, Mr. Whitehousc wtrs no
longer engaged directly irr activities rcl&tcd to his imcestrerl / religious obligations nnd
should have applied for sick leavc unclcr Article 25 o1'the Collectjve Agrccnrent.

[41.] Mr. Whitehou,\e, en the other hand, subrnin that, in aclditiorr to tlre period frorn April t6
tcr May 16, l9t)7, the discrimination continued until June 2. 1997. Mr. Whirehouse
submits that tbe stress he cxpcricnccd following the lanci selection proce$$ was directly
cetrnecled witlt his ancc.strai / religiou.s duties and theretbrc shor-rld be includecl.

142,1 Thc Board accepts the subnrission of thc Contrnission that, tbrthe period tronrMay l7
until Jr-rne 2, 199'7, Mr. Whitchotrse was not engaged in activitics tlirectly related to his
ancestral / religious duties. The board finds that fbr tirnc off in respect of the stressfnl
period following the conclusion of the land sclcction pft)cess, Mr. Whitehousc shor-rlcl
have applied fcrr sick leave unclcr Articlc 25 of the Collective Agrccment.

[43.] Howcver, the Board finds that for the pcriod liorn April t6 to Mtry 16, [997. the
llespondent (tid not discrirninute against Mr'. Whitelior.rsc in thcir int^erpretation uncl
tppl icrtt ion of Art icle ?4,06.
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[44.] First ly, Mr. Wlri teltousc could have applied t i .rrsick lezrve trrrclerArriclc 25 olthe
Collectivc Agree ment for pat't of the pe r'iod fi'onr April l6 ro May I 6, 1997. Orr May 6.
1997, Mr, Whitehousc obtaincd a letter f i-onr his doctor recornnrcnclirrg t inre oif lbr
holiclay or sick leave.

145.1 Rather than recluesting time off for-sick leave during what the Board accepts was a very
stressful .siLuation fbr Mr. Whitetrotrsc, the Complainant on Muy 13, !997 srlbmitted
seven Special Leave Applicltion forms with no reasons frrr the tecJlrest.

[46.J Seconclly, thc Boiu-d l'inds thut the employel did not exercise their cliscretion jn an
unrcitsonuble nranner irr rejecting Mr, Whitchouscls Special Leave Application. The
Onlario Crown Hmployees Gricvancc Scttlcment Board \n Ontqrio (Ministry r{
Goventrnenr Servic:co') ctntl O.P.S.E.U. (Kirnmel/Leufl (1991), ? | L.n.C. (4'h) l29, tbr.rnd
that a proper exercisc of discretion includes the following consiclerutions:

l. tlre decision nlust be made in good faith and without discrinrination;

2- it urust tre a genuinc exercis€ of cliscretionaly powcr; ers opposed to rigict policy
adherence:

3. consideration rnust be given to the nrerit.s of the individLrztl application uncler
review:

4. all rclevant tacts must bc considered arnd converscly irrelevant consicleratjon ntu.st
be rejected-

1,47,) The Re.spondent asked Mr. Whitehouse to provide rea.sons for his Applications for
Speciul Leave. On July 20, 1997, Mr. Whitehouse provided reason.s as follows:

n ll el- thosc special [lavc lbnlls arc for lhc same rcasolt, 'llris 
rr:irsr:n hcing ttr

rescarch fin<! docurnents. otr.icct lo und upproch [.sicJ tho Ctlvt r:l'rhc Yukon li>r
having lcased out our Native Gravcs - and land to thc City of Duwson- This
extroor<li ltaty cvcnt was causrxl by Grlv't of Yukon. I wil l talk to who L:ver ()r ' l
tl'ris tlrftttcr and sht:w pnrr'rl'o[ whut happcnr;cl,

t48,1 On Ar-rgust 6, lggl,fbllowing a conversation with Mr. WhitehoLlsc, thc Public Service
Comnrission wrete to Mr. Whitehou.se confirnring tlrat Mr. Whitehr)use's Application for
Special Lenve was denied because he was not actually prevented tiom rcporting tbr duty.

t49.1 Mr, Mctsridc testilied thnt Article 24-()(r is really intcndcd for insti.rnces wlrere thc
entploycc is physicnlly t.rr otherwise actually prcvcnte(l fl'om repolting for dr-rty. The
Article is nol intenclecl fbr in.stancc.s where the enrploycc chot)scs net to attend wofk.
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[50.] Mr' Whitct lc)usc, oo the othcr hlncl, srrbnrits that thc employer f ir i lcr l tr-rrealize that hc. in
firct. had nc) clloicc blrt to attend the lanrl sclection nreetings ir.\ prrt of his ancc.srral /
rel igiorrs cl ir t ic.s.

[5] ' ]  Tl ie Board cloes not atccept Mr. Whitehouse's subnrission thaf there wa., i  nochoice but to
attend the land .selection nlectings rather than attend work. Thcrc were olher options
available to Mr..Whitehouse rhat tlrc Compllinant did not explore. l-br cxampte, Mr.
Whitehotrsc collld have requested sick leuve, atternpred Lo chunge hi.s schcdule, or bank
horrrs.

[52-1 Thc Ontario Court of Appeal in the Ontario v. Griewtnc'e: Settlement Bourclclccisiorr.
[2000] O.J. No. 341 t (Quicklaw), held that an emplqysr is not cliscriminating i.rgainst an
enrployee by rec;uesting the enrployee to make schedulc charnges or bank lrours ro ntake
up the t inrc ol l

t53,1 In thi.s c.tsc, the en:ployee ctid not itttempt to con.sidcrother oprions orher rhan to attcncl
the lancl selccl.ion rneetings and not report tbr duty. The employcr clicl con.sider all of the
relevant e viclence, and nrade a reusonable clecisiorr in re.jecting Mr. Whitehouse's rc(luest.

t54.:l Furtheunore, us part of their clccision in rejecting Mr. Whitetrouse's reque$t, as explained
below, thc Respondent did attcmpt to accolnnrodate thc request as much as possible in the
c ircunl.stances.

t55'] Thirdly, the Board does not disputc thht Mr. Whitehori.se l'ett thar hc hrrtj no choice but to
nttend the ttrectings. The Board acknowledges that Mr. Whitehousc's artendance at thc
meeting was vctJ important irr protccting his tamily'.s land intelests. However, the Boarcl
ciln nQt acccpt that an employer mqiil allow employcc'.s time ott work with pay wlrelcver
an employcc feels they have no choice but to report for duty.

156.1 An integrtt l  part of lrumatr nature is that ' thirrgs'corne up al l  thc t irne..some of these
things rcquire people to makc very dit'ticult choiccs. Mr. McBride restified aborrr rhe
difftcult choice he had to make when his rnother wa.s vely ill. Mr. McBriclc knew there
wtls no wary that he cottkJ flttend work, but recogniz.ed thiit he: wurs ruaking a choice.

I'57.] The errrploycr carrcfully consiclers cach of tlrese lequcsts en a cilse by case basis. irncl
eithcr accepts or rejects tlrc rccluest on its nlcrits. An err:ployer witl not autolrrirtically l-re
discrinrinating against a First Nation cntployee i l ' they clo.not accept a Firsr Nation
request,

158.1 Addil ionally. trot al l  lund c:l t irns hitvc heen f inal ized in thc Yukon. Other Fir ' .st Nation
employccs wrruld ,surely wilt'tt to take time off with pay to elt.sure they protect thejr
f irnri ly ' .s irrtcre.sts in thc l trnd claint proues,s. However. i f  Firsl Nation.s get adcli t ionl l  t ir lc
r l l ' f  with pay l irr lancl clainr pLrrposes, rhis r 'ott ld l tave the irclvct 'se el ' l 'cct of making the
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Governnrdnt of Ytrkon, a nlel ioremployer in thc Yukon, reluctant toernploy othcr l- irs(
Nation pcoples. H<.rwever, obviously this action in i tself would be a cl iscrinrination. br_rt
Lttc concent cottlcl invisibly underlie u tlnal de-cision against a Filst Natitx cr.rrployc-e.

1.59.1 To ulway's allow Speciul Lc'irve whcn a First Nation employee make$ ii rcque.\t ct.rul4 havc
the effect of di.scriminating against othcr employees who feel thcy can not repon fbr dqty
because of their ohligations, For example, as submittcci by the Responctcnt, rhc cnrployer
could be respon.sible fbr having to grant t imc ofTfor negotiarions fcrr incl ividuals in
cl ispr-rtes wit l t  tht l  Vital Statist ics Branch rcgarcl ing thcir r iglrts to A same sex maLriagc,

Accornrnodation

t60.1 Even Lhough thi.s Board has ll.rund there was no discriminatiorr lbr the period frorrr April
to May 16, 1997, tltc Board finds that. even if we are wrong, the Rcspontlent attenrptecl to
rcit.sonably accottrtrtoclirte the employee in his request for tinre off.

16l.l Mr. Whitehouse failcd in his duty to assist the employer in atrcmpring ro accomnrorlare
his request. Irirstly, Mr. Whitehouse initially called in sick when lrc failed to report fbr
cf t-tty. Then, on May 13, 199'7,lrfter ulready rnissing all br-rt one of his shifts bctweeu April
l6 and May 16, 1997, Mr. Whitehouse makes his Special Leave Application, bur provicles
no rciiLs()n.s fr.rr the tequest. After being asked to provide reasons, Mr. Whitehouse aciviscs
tltat hc took time off to "r'escarch lind documents, ob.icct to and approch [sic] the C'iov't of
the Ylrkon tbr having letrscd ollt oLlr Narive Cravcs - and land lo tl'te City of f)awson."

162.1 Since the request was rnetde after the time was taken, this letl thc crnployer witfu very lcw
options. Mr. Whitelrouse cor-rld have explored options with the ernployer other than
simply requesting t ime off with puy undcr Arricle ?r\.06.

[63.] The Federul Court of Appeal itt thc Richmond v. Carurcla (Attorney Generul) ll99i] 2
F.C. 946, It997l.tr.C.J. No. 3O5 case held that the ballnce of the collccrive argrcement is a
very inrporlant factor in considering the actions of the employer.

16a.1 In this casc, Mr. McBr:ide, tbr the Respondcrrt, explained that Article 24.06 is locatEct as
part ol'the Special Lctvc itrticles under the Collective Agreemcrrt. Mr- McBrjde
explairted thut the employer exerciscs Lheir discretion in the context of thc other
provi.sions that al low a nl i lxiruurrr o[six clays of paid leave tbr.special circumstances.
Clearly, al lowing l8 days oI leave with pay wt.ruld be a radical departr-rre frorn the. wly t lre
pol icy is curlcnt ly aclnrinister ccl.
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t6.5.1 Although the worcling of ?4.06 clcarly doe.s not linrit the employer iiom rllowing rnorc
than six days of pnicl lcuve under 74,06, thc ertrplttyer would carefr-rlly scrutinizc irny
Special Lcavc Application that is sub.stantiaf ly outsidc ttre six day limit. In this case, the
Special Leave Application w$s for -31 days of paid leave oveJ'a six week period, Evc-n
crlnsidering thc Commission'.s subrnission that paid leavc bc grilnted tbr l8 days, this is
substantially outside the intendcd pr-rrpose of the Anicle.

t66,1 The Board notes thnt cven though the Comrrtission has conceclcd that the claim bc Iirrrited
to l8 days. Mr. Whitehou$e's actual Spccial Leave Application was tbr 3l days, The
employer wrs nc)t in a position to dcternine that a portion of the Special Lcrrvc
Application shor-rld be rejected or givcn as sick leave, and that the re main<ler ol'the
Special Leave Applicat.ion be givcn as special leave rrnder Article 24.06.

t67 I Thc cuployer's dilficult position is highlightect by the fact that Mr. Whitehouse ditJ not
co-operate with the enrploycr in finding a suitable flccommodation. As stated above, Mr.
Whitehouse dicl not clearly comrnunicate what his needs were, or cven what the leavc was
raken for. Additionally, the Spccial Leave Applications wer€ nrade long after the tinre
was actually taken oft-- This did not leave many options firr the employer to consider.

[68.] 
'l 'herefbre 

, since the enrploycr was irsked to considcr a reque.st substantially outside the
scoFe of the Collective Agreenrcnt, ttnd the request was not clearly cofirmunicated, this
ISoard fincls rhat in the circumsttrnces, the enrployers clccision to allow time off, without
penalty, as vacation leave, comp tinte or as time off withor-rt pay, was reasonable.

[the rcrnrtinder of thi.s page intentionally letl blankl
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Ilemedy

169,] This Board ordered on December I l, 2(100 that sincc thcre wits no discriminittion, or
alternatively, that any di.scriminatiort wa$ rccornrtttxlated hy fhe Respondent, therc is not
need to considcr the i.ssuc of rcmedy-

This Decision of the Yukon Human Rights Board of Adjudication has been made
this l Oth day of ffi, 2OQ1 at the City of Whitehorse in the Yukon Territory.

Jancrary

4  1 q /  1 -

Member

Renzo Ordonez

Member

Lee Francoeur, Chief Adjudicator
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